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Current Lopics, 

ILLIAM C. DEVECMON, A. M., of 

the Maryland bar, a member of the 
Shakespeare Society of New York, has writ- 
ten a little book of some 50 pages, entitled 
“In Re Shakespeare’s Legal Acquirements,” 
with a copy of which we have been favored 
by the Shakespeare Press of New York. Mr. 
Deveemon boldly announces himself a dis- 
believer in the lawyer theory, and his little 
It 
shows careful research, is written in terse, 
vigorous style, and exhibits much legal learn- 
ing. In explaining how it came that Shake- 
speare made use of so many legal terms 
—the number being placed by the Hon. 
Cushman K. Davis, in his charming work, 
published in 1884, at 312— Mr. Devecmon 
reminds the reader that the age in which the 
great dramatist lived was emphatically an 
age of litigation. There was a fortnightly 
court held at Stratford-on-Avon, and al- 
though all of its records have not been pre- 
served, it appears from such as remain that 
John Shakespeare, the poet’s father, from 
his first settlement in that town, in 1551, 
down to 1600, was engaged either as plaintiff 
or defendant in nearly fifty lawsuits. In ad- 
dition, he frequently served as juror, assessor 
of fines or as arbitrator. That a little pro- 
vincial town of 1,800 inhabitants, with little 
or no commerce or intercourse with the out- 
side world, could support half a dozen or 
more lawyers is, the author thinks, proof of 
a most extraordinary amount of litigation. 
Vor. 60 — No. 16. 


book is a strong argument on that side. 


The poet’s father was a man of importance 
and prominence in Stratiord, for twenty 
years holding office of one kind or another, 
and as high bailiff he presided over the court. 
“ From these circumstances,” concludes the 
author, “it can readily be seen how Shake- 
speare acquired his extensive knowledge of 
legal expressions and his love of litigation, 
which involved him in almost as many law- 
suits as his father.” When Shakespeare ar- 
rived in London and was thrown into that 
brilliant society of lawyer-playrights, he con- 
tinued to breathe the same legal atmosphere 
in their company at the taverns. It must 
also be remembered that domestic entertain- 
ments at that time were rare, the accommo- 
dations of the private house being illy 
calculated for the purposes of social union. 
That the poets, actors and lawyers of that 
period were great lovers of their “ home- 
brewed ale,” and that “ The Mermaid,” and 
other taverns and tippling houses, were their 
customary meeting places, are matters of 
common knowledge. Here, without doubt, 
the judgments of the courts, the arguments 
oi the lawyers, and the verdicts of the juries 
were hashed over amidst copious potations. 
That Shakespeare uses legal expressions 
rather more frequently thau his contempo- 
raries merely proves, to our author’s mind, 
that he entered into the spirit of his times 
more fully than they. The custom in Shake- 
speare’s day being for youth to leave school 
at fourteen years of age, it is hardly to be 
supposed that William attended school after 
reaching that age, in 1579. What he did 
during the next seven years has been a fruit- 
ful source of speculation for his biographers. 
There are traditions that he was apprentic: 

to a butcher, a glover, and nearly all the 
trades followed at Stratford, but none that he 
was an attorney or an attorney’s clerk. Re- 
ferring to the careful examination of the 
dramatist’s plays by such authors as the Hon. 
Cushman K. Davis and Mr. Edward James 
Castle, Q. C., Mr. Devecmon believes an 
equal labor, an equally miscroscopic exam- 
ination of the terms and an equally ingenious 
application of the references to medicine 
would prove with as much certainty that 





their author was a physician. He is unable 
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to see any profound knowledge of law dis- 
played in the plays; on the contrary, he be- 
lieves that the dramatist’s knowledge of the 
law was merely a knowledge of legal expres- 
sions, with a fairly correct idea of their ap- 
plication. He adds, with a great deal of 
force: “ Though the frequent use of legal 
terms, with their proper technical meanings, 
has a cumulative effect, and tends strongly to 
prove a legal training, yet a very few errors 
in such use, if glaring and gross, would abso- 
lutely nullify that effect and proof. Without 
presuming to rival the learning and ingenu- 
ity, the patience and labor bestowed by Lord 
Campbell and Senator Davis, I have collected 
some instances of inaccuracy in the use of 
law terms which I believe destroy the force 
of their reasoning.” Mr. Devecmon then 
proceeds to give a number of instances in the 
plays wherein the dramatist made incorrect 
use of legal terminology. His references to 
the famous trial scene in “ The Merchant of 
Venice” are particularly apt, and calculated 
to convince the unprejudiced investigator 
and student that Shakespeare’s little knowl- 
edge of the law hardly reached beyond the 
“danger” point. Particular criticism is 
passed on Portia’s injunction to Shylock to 
spill “ no jot of blood ” in taking his coveted 
pound of flesh from the merchant’s breast. 
“Who ever heard of flesh without blood?” 
inquires our author. Again, the court hav- 
ing pronounced judgment and awarded exe- 
cution, Shylock is told that he must execute 
the judgment himself, something which it 
was clearly the business and duty of the court 
to do. Mr. Devecmon’s criticism that no 
court of justice can have the legal power or 
the moral right to make a suitor therein re- 
sponsible for the execution of its judgments 
is certainly well taken, though the dramatist 
may have purposely made that scene for 
purely dramatic reasons. And again, the fair 
Portia tells the Jew that he shall have noth- 
ing but the penalty, and 
“Tf thou tak’st more 

Or less than a just pound, be it so much 

As makes it light or heavy in the substance 

Or the division of the twentieth part 

Of one poor scruple, nay, if the scale do turn 


But in the estimation of a hair, 
Thou diest, and all thy goods are confiscate.” 








“Can any one imagine it being a criminal 
act for a creditor to take /ess than the amount 
due him?” But the 
climax of absurdity comes when the court 
immediately resolves itself into one of crim- 
inal jurisdiction, and the Jew’s goods and liic 
are declared forfeited, and for what? ‘“ For 
having dared to make a contract which that 
same court had a moment before declared 
valid and binding.” The deed of gift of all 
he died possessed, which he was required to 
record in court, is pointed out as another 
blunder in law, for it is a well-known and 
fixed principle of the common law that a man 
cannot convey that which he has not, thougi 
he afterward acquire it — only things in esse, 
having an actual and potential existence, 
were subjects capable of gitt or grant. Most 
lawyers will probably agree with Mr. Devec- 
mon’s statement that those who, like Lord 
Campbell and Senator Davis, desire to swear 
Shakespeare in as a lawyer learned in the 
law had best omit consideration of “ The 
Merchant of Venice.” The author concludes 
that Shakespeare had no knowledge of the 
technique of the law, and no just appreciation 
of those fundamental principles of justice 
which are the basis of all law ; that though he 
excelled all other men who ever lived in 
knowledge of and in ability to portray human 
nature in all its aspects, his ideas of human 
rights were narrow and bigoted —a con- 
clusion to which we believe all the known 
facts of the poet’s life, as well as a careful 
study of his works, are calculated to lead the 
fair-minded investigator. 


asks Mr. Devecmon. 


In the now famous case of Roberts v. The 
State of New York, just decided by the 
Court of Appeals adversely to the plaintiff's 
claim, some very interesting questions were 
involved. It came to the court of last resort 
upon an appeal from an order of the Appel- 
late Division, Third Department, which re- 
versed a judgment of the Court of Claims 
awarding to the appellant the sum of $7,500. 
This amount was for damages alleged to 
have been sustained by reason of his convic- 
tion and imprisonment for the crime of 
burglary, for which offense he was pardoned 
by the governor, who also, upon the 15th 
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day of April, 1895, more than 18 years after 
his conviction and nearly 17 years after his 
pardon was granted, restored to him his 
rights as a citizen. Tiwo days later the legis- 
lature passed a statute which authorized the 
{soard of Claims to hear, audit and determine 
the claim of Roberts “ for damages sustained 
by him by reason oi his improper conviction 
aud imprisonment for the alleged crime of 
burglary.” In May, 1895, the appellant pre- 
sented a claim to the Board of Claims for 
$138,976.54, which was composed of items 
for loss of business, loss of property, counsel 
fees and other expenses, $33,538.10 for inter- 
est, and for damages to reputation, etc., 
$75,000. Judge Martin wrote the opinion of 
the Court of Appeals, in which all the mem- 
bers concur. Speaking of the appellant’s 
pardon and restoration to the rights of citi- 
zenship, Judge Martin points out that it 
could have no retroactive effect upon a judg- 
ment of conviction which remained unre- 
versed and had not been set aside. A pardon, 
he also shows, proceeds not upon the theory 
of innocence, but, on the contrary, implies 
guilt; it is granted not as a matter of right, 
but of grace. “A party is acquitted on the 
ground of innocence; he is pardoned through 
favor.” The pardon was not based upon the 
ground that the judgment was unjust or in- 
valid. The question whether the judgment 
was or was not erroneous was for the courts, 
not the legislature, to determine. The judg- 
ment of conviction having been introduced 
in evidence before the Court of Claims, it is 
conclusively established that Roberts was 
guilty of the offense charged, and that his 
punishment was legal. Considering the pur- 
pose of the act of 1895, the court shows that 
the primary and fundamental question before 
the board was whether Roberts’ claim was 
proper and valid, which included the pro- 
priety or impropriety of the appellant’s con- 
viction and imprisonment. The other 
question related to the amount of damages, 
and became important only after the board 
had determined that the appellant’s impris- 
onment was improper and the claim pre- 
sented by him valid. The Court of Appeals 
holds that in the absence of any evidence that 
the conviction was improper, the Board of 





Claims had no power or authority to award 
the appellant any damages whatever. It will 
be noticed that the Court of Appeals agrees 
entirely with the Appellate Division, that in 
spite of the language of the statute of 1895, 
which expressly provided that the “ claim ” 
was “ by reason of his improper Conviction 
and imprisonment,” which language on its 
face imports an assumption on the part of 
the law-makers that there had been an im- 
proper conviction and punishment,” the 
board would be conclusively bound by the 
former judgment of conviction, and therefore 
it must be adjudged, as a matter of law, that 
Roberts had no valid claim against the State. 
Briefly stated, the decision seems to be to the 
effect that where the legislature passes a 
statute of this kind, it will be presumed, un- 
less the language makes such construction 
impossible, that the intent was to submit the 
question of the impropriety of the conviction 
to the board, and that an unreversed judg- 
ment of conviction in a competent court of 
record will be conclusive upon the question 
of such impropriety and any claim founded 
thereon. Other interesting questions, such, 
for instance, as the limitation of the appel- 
lant’s right of action, the constitutionality of 
the act, etc., were not decided by the Court 
of Appeals, but it seems easily to be inferred, 
reading between the lines of the opinion, 
that the court would declare unconstitutional 
an act of the legislature which assumed to 
award a definite sum of money directly to a 
person who, in its judgment, had been im- 
properly convicted of a crime. 


‘ 





“A gentleman traveling by rail from Albany 
to Bar Harbor, Me., via Boston, last sum- 
mer, had an exasperating experience with 
railroad officials which made him warmer 
under the collar than any of the torrid days 
through which he passed during the late 
heated term. Intending to make a somewhat 
prolonged stay at, the famous Maine resort, 
where he has spent his summers for many 
years past under his own vine and fig tree, 
this gentleman took along the usual amount 
of impedimenta, which included, among other 
articles, five trunks. When he sought to 
check these through to Bar Harbor he met 
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the usual request to “show your tickets, 
please,” which he was quite prepared to do, 
or at least thought he was. As it happened, 
his transportation over the Boston and Al- 
bany Railroad was in the form of a 1,000- 
mile ticket, for which he had that same day 
paid $20.00 in good coin oi the realm, the 
remainder of his transportation being a lim- 
ited ticket over the Boston and Maine Rail- 
road. Much to the gentleman’s surprise, the 
attaché of the railroad in Albany politely but 
firmly refused to recognize his mileage-book 
as a ticket entitling the purchaser to have his 
baggage checked through to the final point 
of destination, although the cost of transfer 
at Boston had been previously paid. ‘The 
aforesaid official did not attempt to. explain 
the force or reason of the rule, but protested 
that he was merely following orders, which, 
doubtless, was the fact. The gentleman re- 
ferred to, who, by the way, is a large patron 
of the road, was put to much annoyance and 
inconvenience by reason of the enforcement 
of the very peculiar rule referred to, and we 
are informed proposes to ascertain, by legal 
process, if need be, by what right a railroad 
corporation makes and enforces such a rule, 
and why a mileage-book is not as good for 
all purposes of travel and baggage privileges 
as a regular ticket. 





Botes of Gases. i bine 


Injury to Employe—Risks Assumed. —In 
Burnside v. Novelty Mfg. Co., decided by the Su- 
preme Court of Michigan in September, 1899 (79 
N. W. R. 1108), it was held that an operator of a 
machine to press stove tops, the upper die of 
which should remain up till the treadle is pressed, 
but which fell and injured him because of the cut- 
ting of the clutch, wholly concealed in the ma- 
chine, and which could not be seen without taking 
the machine apart, did not assume the risk, he 
being an ordinary workman, and not having seen 
the mechanism or being familiar with its working, 
and the foreman, an expert expressly charged with 
the duty of inspecting and repairing, having as- 
sured him that the press was all right and would 
not drop, and he having gone to work and so 
continued on such assurance. The court:said in 
part: 

“Tt is contended further that the court was in 
error in its charge on the question of plaintiff’s 
release from the assumed risk by what was said 





to him by the foreman on the Monday and Tues- 
day prior to the injury. It appears that the clutch 
mechanism was the source of ail the trouble with 
the machine. That mechanism was wholly con- 
cealed within the machine. It could not be scen 
without taking the machine apart. So far as ap- 
pears by the record, the plaintiff—an ordinary 
workman —had not seen this mechanism, and 
was not familiar with its working. The foreman 
was an expert and familiar with the mechanism, 
and was expressly charged by the defendant with 
the duty of inspecting and repairing. Under these 
circumstances, the plaintiff had the right to rely 
upon this superior knowledge of the foreman, and 
it became a question for the jury to determine 
whether he went to work, and so continued, upon 
the assurance of Mr. Ross that the press would 
not drop; that it was all right. The cases holding 
that the operator assumes the risk of obvious dan- 
gers have no application here. It is not negli- 
gence for an employe, who is in doubt about the 
safety of the place where he is sent to work, to 
defer to the opinions and assurances of those who 
are supposed to know, and who, from their posi- 
tions, are bound to have special knowledge as to 
whether it is safe or not (Iron Co, v. Erickson, 39 
Mich. 492). This principle is abundantly supported 
by the authorities (Brick Co. v. Sobkowiak [IIl. 
Sup.], 36 N. E. 573; Burgess v. Ore Co. [Mass.], 
42 N. E. 501; McKee v. Tourtellotte [Mass.], 44 
N. E. 1071; Railway Co. v. Babcock, 154 U. S. 
190, 14 Sup. Ct. 978; Haas v. Balch, 6 C. C. A. 
201, 56 Fed. 984). In the present case it appears 
further from the testimony of the foreman himself 
that the plaintiff “would have been warranted in 
going to work on the machine, supposing it was 
in repair.” 


Thirteenth Constitutional Amendment — Invol- 
untary Servitude —Seamen— Shipping Articles 
—Deviation of Ship from Ordinary Voyage — 
Release. —In a proceeding entitled In re Chung 
Fat et al., decided by the U. S. District Court, D. 
Washington, N. D., in August, 1899, it appeared 
that an American registered vessel had been en- 
gaged for a number of years in the carrying ot 
passengers and freight between the ports of Hong 
Kong, China, and Tacoma, in the United States, 
touching at other ports in China, Japan and British 
Columbia. For such voyages it employed Chinese 
seamen in Hong Kong, the custom being to con- 
sider their term of service as ended on the com- 
pletion of the round trip and return of the vessel 
to Hong Kong, which was the port of discharge, 
although the shipping articles fixed the term of 
service at six months, and authorized the vessel to 
go “to any other ports or places in any part of 
the world, as the master may direct.” On the 


arrival of the vessel at Tacoma on one of its usual 
voyages, it was chartered by the United States 
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government as a transport to be used in convey- 
ing troops and supplies to Manila. It was held 
that such service on the part of the seamen was 
within the terms of their shipping articles, and, 
as the voyage to Manila was in the direction of 
Hong Kong, and after its completion the master 
could either proceed to that port or secure trans- 
portation there for the seamen within the term of 
six months, they were not entitled to be released 
from their contract by reason of the deviation of 
the ship from its usual business or route, but that 
the owners would be required to give bond for the 
release of the seamen, and their return to Hong 
Kong, in accordance with the contract, after com- 
pletion of the voyage to Manila. The court said 
in part: 

It is practicable for this ship to make the con- 
templated trip to Manila, and proceed thence to 
Hong Kong within the time stipulated, and, in 
case the exigencies of the service should require 
the detention of the vessel for a longer time, it is 
practicable to send the Chinese seamen from 
Manila, or any place in the Philippine Islands, to 
Hong Kong without violating the letter of the 
contract. It may be conceded that there are rea- 
sonable grounds for the apprehension which the 
petitioners seem to have, that if they are carried 
in this ship to the Philippine Islands, they may 
suffer deprivation of some of their rights, because 
there are no courts at present so constituted as to 
be able to afford them protection against the arbi- 
trary exercise of authority by the military officers 
of the United States. This, however, is not a 
good reason for abrogating the contract at this 
time. It is not unusual for vessels in the merchant 
service to be employed to go to distant countries 
beyond the jurisdiction of civil governments, and 
it is part of the life of a sailor to trust his person 
to the vicissitudes of maritime ventures in places 
far beyond the power of courts and civil magis- 
trates to enforce rights or redress wrongs. If the 
court might properly anticipate evils which may 
or may not happen to the petitioners at Manila, 
still such considerations do not outweigh the prac- 
tical difficulty of terminating the contract at this 
time. The laws of the country do not permit these 
petitioners to be landed in the United States from 
the ship which brought them in, and they cannot 
be returned direct to Hong Kong without depriv- 
ing the government of the United States of the 
use of this vessel, or subjecting the owners to in- 
convenience and heavy expense in providing for 
their carriage from here to Hong Kong. If, by 


the terms of their contract, they were entitled to 
he discharged before the vessel proceeds on the 
voyage to Manila, I would not be disposed to 
permit considerations of expediency or expense to 
outweigh the legal rights of the petitioners, but at 
present the conditions are reversed; the letter of 
the contract entitles the ship to the service of 














these seamen while she is proceeding to Manila, 
which is so near to Hong Kong that I must regard 
the trip to Manila as being in the direction of the 
fulfillment of the terms of the contract itself, and 
I consider that it would be unreasonable to at- 
tempt to coerce the captain and owners of the 
ship to send these petitioners to Hong Kong by 
another vessel, when so much unnecessary expense 
can be saved by requiring them to abide by the 
terms of their contract until they reach Manila. 
The ship will have no right to detain these peti- 
tioners after arrival at Manila, unless she is to 
proceed from there to Hong Kong: and I am 
satisfied that it is not now the purpose of the cap- 
tain to detain them against their will; still the 
agent of the owner, in giving his testimony upon 
this hearing very frankly stated that, in case of 
difficulty in supplying their places at Manila, these 
men will be detained, rather than suffer the vessel 
to be detained for want of a crew. If they shall be 
coerced into continued service after the termina- 
tion of their term of service, they will be entitled 
to damages, and, in view of all the circumstances, 
I think that they should have such protection as 
the court can give without doing injustice to any 
one. The respondent has offered to give a bond 
obligating himself to fulfill his contract with the 
Chinese members of his crew with respect to re- 
turning them to Hong Kong in due time, and I 
will accept his offer, provided that the bond shall 
be executed by Mr. Dodwell, the ship’s agent, 
also, as a joint obligor or surety. 


— = 


CONSTITUTIONAL LIMITATIONS OF MU- 
NICIPAL INDEBTEDNESS IN THE STATE 
OF NEW YORK. 


ROVISIONS are frequently made in State 
constitutions, as well as in legislative enact- 
ments, to prevent the creation or increase of mu- 
nicipal indebtedness beyond specified limits or 
except upon certain conditions. Such limitations 
have been found by experience, says Judge Dit- 
LON, to be necessary to prevent extravagance, are 
remedial in their nature, are based upon the wise 
policy of “paying as you go,” and should there- 
fore be construed so as to secure the end sought. 
The temptation to create present debt and to 
throw the burdens of it on the future is very great, 
and it is universally recognized that such power 
must be conferred under necessary limitations. 
The common limitations in this country are-con- 
stitutional restrictions on the total aggregate in- 
debtedness that may be created. Such limitations 
are generally much smaller than the limitation in 
the Constitution of New York, namely, ten per 
centum, and often also the sanction of a popular 
vote is required. Even these have not always 


proved effectual against the creation of improvi- 
dent or extravagant indebtedness. 
By the Constitutions of Illinois, Iowa, Maine, 
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Missouri and West Virginia, ne municipal corpo- 
ration in those States is allowed to become in- 
debted in any manner, or for any purpose, to an 
amount, including existing indebtedness, in the 
aggregate exceeding five per centum of the value 
of the taxable property therein, to be ascertained 
by the last assessment, or by the assessment next 
before the last, for State and county taxes, previ- 
ous to the incurring of such indebtedness. In 
Georgia and Pennsylvania the debt incurred by 
municipal corporations, except as provided in the 
Constitutions of those States, cannot exceed seven 
per centum of the assessed value of the taxable 
property therein. In Colorado the aggregate 
amount of debt created by cities and towns pur- 
suant to the Constitution, together with the exist- 
ing debt, cannot exceed three per centum of the 
assessed valuation. In Indiana the constitutional 
limitation of indebtedness of municipal corpora- 
tions is fixed at two per centum of the value of the 
taxable property therein, with the proviso that in 
time of great calamity, or on petition of a majority 
in number and value of the property owners 
therein, the public authorities, in their discretion, 
may incur obligations necessary for the public pro- 
tection and defense to such amount as may be 
requested in such petition. By the Constitution of 
Oregon no county can create any debts or liabili- 
ties, which singly or in the aggregate exceed five 
thousand dollars, except to suppress insurrection 
or repel invasion. In Colorado debts contracted 
for supplying water to cities and towns are ex- 
cepted from the operation of the debt limit pro- 
vision of the Constitution. In Missouri, by the 
Constitution, with the assent of two-thirds of the 
voters of any county voting at an election held for 
the purpose, such county may be allowed to be- 
come indebted to a larger amount than five per 
centum for the erection of a court-house or jail. 
By the Constitutions of California, Kentucky and 
Missouri no municipal corporation in those States 
is allowed to become indebted in any manner. or 
for any purpose, to an amount exceeding in anv 
year the income and revenue provided for such 
vear, without the assent of two-thirds of the artali- 
fied voters thereof voting at an election held for 
the purpose. The Constitution of Georgia con- 
tains a similar prohibition. but excepts debt for 
temporary loans to supply casual deficiencies of 
revenue. So also the Constitution of Idaho pro- 
vides the same restriction, but excepts the ordi- 
nary‘and necessary expenses authorized by the 
general laws of the State. In West Virginia. 
under the Constitution. no debt can be created bv 
municipal corporations unless all auestions con- 
nected with the same are first submitted to a vote 
of the neonle. and receive the assent of three- 
fifths of all votes cast. In Colorado cities and 
towns are forbidden bv the Constitntion to con- 
tract debt unless the question is submitted at a 
regular election to the qualified electors, being 





property taxpayers, and receive the favorable vote 
of a majority of those voting on the question by 
separate ballot. In some States the fundamental 
law contains no limitations on the power of mu- 
nicipal corporations to contract indebtedness, and 
in others the Constitution ordains that the gin- 
eral assembly shall restrict municipal corporations 
in their powers of taxation, borrowing money, 
contracting debts and lending their credit, so as to 
prevent abuse. The power of municipal corpora- 
tions in the territories of the United States to 
become indebted is limited by act of congress to 
four per centum of the value of the taxable prop- 
erty within such corporation, and all bonds or 
obligations in excess of such iimit given by such 
corporations are void. Constitutional limitations 
of the power of municipal corporations to incur or 
increase indebtedness are of particular importance 
to holders of municipal bonds. Generally, mere 
defects or irregularities in the exercise of the 
power may be cured or avoided by proper recitals 
in the bonds themselves, and in other ways; but 
defects of want of power, arising from violation or 
disregard of such constitutional provisions, are 
usually of such a character as to preclude any 
successful defense by the holder. 

The constitutional limitations of indebtedness of 
municipal corporations now in force in this State 
are contained in section 10 of article 8 of the 
Constitution adopted by the pcople on November 
6, 1804, taking effect on January 1, 1895. That 
section provides as follows: ‘No county, city, 
town or village shall hereafter give any money or 
property, or loan its money or credit to or in aid 
of any individual, association or corporation, or 
hecome directly or indirectly the owner of stock 
in, or bonds of, any association or corporation: 
nor shall any such county, city, town or village he 
allowed to incur any indebtedness except for 
county, city, town or village purposes. This sec-' 
tion shall not prevent such county, city, town or 
village from making such provision for the aid or 
support of its poor as may be authorized by law 
No county or city shall be allowed to become in- 
debted for any purpose or in any manner to an 
amount which, including existing indebtedness, 
shall exceed ten per centum of the assessed valtu- 
ation of the real estate of such county or city 
subject to taxation, as it appeared by the assess- 
ment-rolls of said county or city en the last 
assessment for State or county taxes prior to the 
incurring of such indebtedness: and all indebted- 
ness in excess of such limitation, except such as 
may now exist. shall be absolutely void, except as 
herein otherwise provided. No county or citv 
whose present indebtedness exceeds ten per 
centum of the assessed valuation of its real estate 
subject to taxation shall be allowed to become 
indebted in any further amount until such indebt- 
edness shall be reduced within such limit. This 
section shall not be construed to prevent the issu- 
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ing of certificates of indebtedness or revenue bonds 
issued in anticipation of the collection of taxes for 
amounts actually contained or to be contained in 
the taxes for the year when such certificates or 
revenue bonds are issued and payable out of such 
Nor shall this section be construed to pre- 
vent the issue of bonds to provide for the supply 
of water; but the term of the bonds issued to pro- 
vide the supply of water shall not exceed twenty 
years, and a sinking fund shall be created on the 
issuing of the said bonds for their redemption, by 
raising annually a sum which will produce an 
amount equal to the sum of the principal and in- 
terest of said bonds at their maturity. All certifi- 
cates of indebtedness or revenue bonds issued in 
anticipation of the collection of taxes, which are 
not retired within five years after their date of 
issue, and bonds issued to provide for the supply 


taxes. 


of water, and any debt hereafter incurred by any 
portion or part of a city, if there shall be any such 
debt, shall be included in ascertaining the power of 
the city to become otherwise indebted. Whenever 
hereafter the boundaries of any city shall become 
the same as those of a county, the power of the 
county to become indebted shall cease, but the 
debt of the county at that time existing shall not 
. be included as a part of the city debt.. The amount 
hereafter to be raised by tax for county or city 
purposes, in any county containing a city of over 
one hundred thousand inhabitants, or any such 
city of this State, in addition to providing for the 
principal and interest of existing debt, shall not in 
the aggregate exceed in any one year two per 
centum of the assessed valuation of the real and 
personal estate of such county or city, to be ascer- 
tained as prescribed in this section in respect to 
county or city debt.” 

The first Constitution of the State of New York. 
namely, the Constitution of 1777. contained no 
provision limiting the power of municipal corpo- 
rations in this State to become indebted. Nor did 
the State Constitution of 1821 contain any such 
limitation. Nor yet did the original Constitution 
of 1846; but that Constitution as originally adopted 
did, however, contain a provision making it the 
duty of the legislature to restrict cities and incor- 
porated villages in their power of taxation, assess- 
ment, borrowing money, contracting debts and 
loaning their credit, so as to prevent abuses in 
assessments and in contracting debt by such mu- 
nicipal corporations. Section 1o of article 8 of the 
present Constitution of 1894, above quoted, con- 
taining the limitations of indebtedness of municipal 
corporations now in force in this State, was de- 
rived from section 11 of article 8 of the amended 
Constitution of 1846. This last section was added 
te the Constitution of 1846 by a vote of the people 
on November 3, 1874, taking effect on January 1, 
1875, and was itself amended by vote of the people 
on November 4, 1884, taking effect on January 1, 
1885. As thus amended section 11 of article 8 of 





the amended Constitution of 1846 contained the 
same provisions as are now contained in section 
10 of article 8 of the present Constitution of 1894, 
except in three important particulars, to wit: 
First, the limitations of indebtedness contained in 
section 11 of article 8 of the amended Constitution 
of 1846 applied only to “ any ccunty containing a 
city of over one hundred thousand inhabitants, or 
any such city;” whereas the limitations contained 
in section 10 of article 8 of the present Constitu- 
tion of 1894 apply to all counties and cities in this 
State. Secondly, section 10 of article 8 of the 
present Constitution of 1894 contains the pro- 
vision, not contained in the amended Constitution 
of 1846, that “all certificates of indebtedness or 
revenue bonds issued in anticipation of the collec- 
tion of taxes, which are not retired within five 
years after their date of issue, and bonds issued to 
provide for the supply of water, and any debt here- 
after incurred by any portion or part of a city, if 
there shall be any such debt, shall be included in 
ascertaining the power of the city to become 
otherwise indebted.” Thirdly, section 10 of arti- 
cle 8 of the present Constitution contains the fur- 
ther provision, not contained in the amended 
Constitution of 1846, that “ whenever hereafter the 
boundaries of any city shall become the same as 
those of a county, the power of the county to be- 
come indebted shall cease, but the debt of the 
county at that time existing shall not be included 
as a part of the city debt.” It will be observed that 
hy the terms of the first part of the foregoing sec- 
tion every “county, city, town or village” is 
included in the prohibition against loaning its 
“money or credit;” also against “becoming di- 
rectly or indirectly the owner of stock in or bonds 
of any association or corporation;” and also 
against “incurring any indebtedness except for 
county, city, town or village purposes.” The re- 
mainder of the section for the most part applies in 
terms only to counties and cities. It should be 
noted also that this section provides that “no 
county or city is allowed to become indebted be- 
yond ten per centum of the assessed valuation of 
the real estate of “such county or city” subject 
to taxation. Towns and villages, therefore, are 
not by this provision of the Constitution limited 
in their power to incur indebtedness. The Con- 
stitution thus leaves to the legislature the power 
to provide the limit beyond which towns and vil- 
lages may not incur or increase their indebted- 
ness. 

The scope and meaning of such provisions of 
the fundamental and paramount law of the State 
are clear and unmistakable, says Mr. Justice Gray, 
in delivering the opinion of the Supreme Court of 
the United States in a case involving the construc- 
tion of a similar constitutional provision in ‘another 
State. The Constitution provides, for example, 
that no municipal corporation “ shall be allowed” 
to contract debts beyond the prescribed limit. 
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When that limit has been reached, no debt can be 
contracted “in any manner, or for any purpose.’ 
The limit of the aggregate debt of the municipality 
is fixed at a certain stated per centum of the value 
of the taxable property within it; and that value is 
te be ascertained “by the last State and county 
tax lists,” which are public records, open to all 
and of the contents of which all are bound to take 
notice. The prohibition is addressed to the legis- 
lature, as well as to all municipal boards and 
officers, and to the people, and forbids any and al 
of them to create, or to give binding force to, any 
debts of the corporation in excess of the limit pre- 
scribed. The prohibition extending to debts con- 
tracted “in any manner, or for any purpose,” it 
matters not whether they are in every sense new 
debts, or are debts contracted for the purpose of 
paying old ones, so long as the aggregate of all 
debts, old and new, otitstanding at one time, and 
on which the corporation is liable to be sued, ex- 
ceeds the constitutional limit. The power of the 
legislature in this respect being restricted and con- 
trolled by the Constitution, any statute which 
should purport to authorize a municipal corpora- 
tion to contract debts in any manner or for any 
purpose whatever in excess of that limit would be 
to that extent unconstitutional and void. Such 
limitations on the amount of indebtedness to be 
incurred by municipal corporations have in gen- 
eral been construed to be prospective in character 
and to affect future indebtedness only, without re- 
gard to existing indebtedness even in cases where 
such indebtedness is in excess of the prescribed 
limit. 

In judicially construing and applying the pro- 
visions of the Constitution limiting the amount 
and restricting the objects of the creation and in- 
crease of indebtedness of municipal corporations 
in New York, the courts of the State have gen- 
erally given such provisions full and fair effect. 

In the early case of The People ex rel. Commis- 
sioners v. Banks (67 N. Y. 568 [1876]), the Court 
of Appeals had under consideration an act which 
authorized and required the city of Albany to issue 
its corporate bonds to raise money to make im- 
mediate payment for local improvements, the city 
te be reimbursed by subsequent assessment on the 
lands of the owners benefited. It was objected 
that the statute was in conflict with section 11 of 
article 8 of the Constitution prohibiting cities from 
loaning their money or credit to or in aid of any 
individual, association or corporation. The court, 
per ALLEN, J., concurring in the opinion at the 
Special Term, answered this objection by holding 
that there was no loan of money or credit con- 
templated. The court stated that the city was in 
the first instance made to pay the cost of a public 
burden, and that the fact that the city treasury was 
to be reimbursed thereafter by tax upon the prop- 
erty, an assessment upon the property benefited. 
did not constitute the payment in the first instance 





a loan to the individual property owners benefited. 
The court added that the municipality was primar- 
ily liable, and that the reimbursement was but an 
equitable procedure as between the whole body oi 
taxpayers and those whose property was especially 
benefited by the work. 

The provisions of section 11 of article 8 of the 
Constitution prohibiting any city from giving any 
money or property or loaning its credit to, or in 
aid of, or from becoming the owner of stock in or 
bonds of any association or corporation, or from 
iuicurring indebtedness except for city purposes, 
do not prohibit the legislature from enacting a 
statute providing for the acquiring by two cities o/ 
the stock in a bridge company in the hands of 
individuals, for dissolving the corporation, and fo 
the completion of the bridge by the cities as a 
public work. In the well-considered “ Brooklyn 
bridge case,” entitled The People ex rel. Murphy 
v. Kelly (76 N. Y. 475 [1879]), it appeared that the 
legislature in 1875, after the provisions of section 
11 of article 8 became a part of the State Consti- 
tution, passed an act providing that the bridge 
then in course of construction over the East river 
between the cities of New York and Brooklyn by 
the New York Bridge Company should be a pub 
lic work of those cities, that the company should 
be dissolved, and that the bridge should be com- 
pleted and managed by those cities. Afterwards 
the company was dissolved, and the trustees ap 
pointed pursuant to the provisions of the act, and 
having control and direction over the plan and 
construction of the bridge proceeded to complete 
the bridge on behalf of the cities. It was claimei| 
that the act of 1875 was in conflict with the pro- 
visions of section 11 of article 8 of the State Con- 
stitution. The Court of Appeals, Eart, J., giving 
the prevailing opinion, pretermitted any expres- 
sion of opinion concerning the wisdom of the 
legislation under consideration, and reached the 
conclusion that the construction of the bridge was 
a city purpose of each city, and that each city 
might incur debt for the same, and that the act of 
1875 was not in conflict with any provisions of the 
Constitution. Judge EArt accurately defined to 
some extent what a “city purpose” is within the 
meaning of the Constitution. He recognized that 
each case must largely depend upon its own facts, 
and that the meaning of these words must be 
evolved by a process of exclusion and inclusion in 
judicial construction. He argued, for instance, 
that it would not be a city purpose for the city of 
New York to build a railroad from that city to 
Philadelphia, or to improve the navigation of the 
Hudson river generally between that city and Al- 
bany, although incidental benefits might flow to 
the city. Such works have never been regarded 
as within the legitimate scope of municipal gov- 
ernment. On the contrary, it would be a city pur- 
pose to purchase a supply of water outside of the 
city, and convey it into the city, and for such a 
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purpose a city debt could be created. So lands 
for a park for the health and comfort of the in- 
habitants of a city could be purchased outside of 
the city limits, and yet conveniently near thereto. 
Such improvements are for the common and gen- 
eral benefit of all citizens, and have always been 
regarded as within the scope of municipal govern- 
ment; and so, too, highways or streets leading into 
a city or village may be improved, provided the 
improvements be confined within such limits that 
they may be regarded as for the common benefit 
and enjoyment of all the citizens. It cannot, there- 
fore, well be held that what is meant by a city 
purpose is some work or expenditure within the 
city limits. There could be no good reason for 
such a limitation. It could be nce worse for a city 
to incur debt for a city purpose outside of the city 
limits than for one within such limits, and there is 
just as much reason for allowing it to be incurred 
in the one case as in the other. The legislature, 
when legislating in view of this constitutional limi- 
tation, must determine in the first instance what is 
a municipal purpose. Its decision is not, however, 
final. When its act is challenged as in conflict 
with this constitutional limitation, the courts must 
determine whether debt is authorized to be in- 
curred for a purpose not municipal. But as the 
dividing line between what is a municipal purpose, 
and what is not, is in many cases shadowy and 
uncertain, great weight should be given by the 
courts to the legislative determination, and its ac- 
tion should not be annulled unless the purpose 
appears clearly to be one not authorized. As said 
by Judge Forcer-in another case, if the purpose 
designed by the legislature lies so near the border 
line, that it may be doubtful on which side of it it 
is domiciled, the courts may not set their judg- 
ment against that of the law-makers. In_ this 
opinion Judges Rapatto, ANpREws and Dan- 
FORTH Chief Judge CuurcH and 
Judges FoiGcer and MILLer dissented. The dis- 
senting opinion was written by Judge FoLGer. 
There is, however, in it no dissent from the doc- 
trine above referred to, but the whcle opinion is 
put upon the force of the limitation as to cost. It 
is safe, therefore, to infer that the court were 
unanimous as to the doctrine under consideration, 
although the case was thoroughly sifted by a 
formidable dissent. Beyond that, however, the 
doctrine can be vindicated on its intrinsic merits. 
The support of orphans arid other friendless 
children of a city through the medium of a private 
corporation is not prohibited by section 11 of arti- 
cle 8 of the Constitution, nor do payments, of 
moneys raised by taxation, made pursuant to legis- 
lative act, to such a corporation, for such purposes 
constitute a gift of city money. In the case of 
The Shepherd’s Fold v. The Mayor, etc., of New 
York (96 N. Y. 137 [1884]), the facts were that 
the objects of the plaintiff’s corporation were to 
receive and adopt children and youths of both 


concurred. 





sexes between the ages of twelve months and fif- 
tcen years, who were orphans, half orphans, or 
otherwise friendless; these to keep, support and 
educate, apprentice and place out to service, trades 
and schools; also to-receive children of poor cler- 
gymen for training and education, who might be 
deemed eligible and who should be approved by 
the trustees, and to receive other children and 
youths for education and training to such extent 
as in the judgment of the trustees might be expedi- 
ent. The several magistrates of the city of New 
York were authorized to commi:z to the charge of 
the plaintiff such orphans and friendless children 
as might come under their jurisdiction, and the 
commissioners of the public charities and correc- 
tion of the city were authorized to transfer to the 
plaintiff such orphans and friendless children as 
should be eligible. With the approval of the 
mayor or surrogate or one of the commissioners of 
public charities and correction of the city, the chil- 
dren in charge of the society might be placed at 
service. The board of supervisors of the county 
levied and collected in the years 1875, 1876, 1877, 
1878 and 1879 a tax upon the taxable property of 
the city and county amounting to $5,000 anuually, 
and paid the same over to the society tc be applied 
to the purposes and objects of that corporation, 
pursuant to authority vested by legislative enact- 
ment. An action was brought to recover the an- 
nial payments. The counsel for the city conceded 
that the money in question was not the money of 
the State, but contended that it was city money, 
and that the appropriation of it to the plaintiff was 
a gift of city money prohibited by section 11 of 
article 8 of the Constitution. It was conceded that 
the city had power to make provision for the sup- 
pert of its poor through the medium of a private 
corporation, but denied that the appropriation in 
question was a provision for the support of city or 
county poor, because the money was given to the 
plaintiff ““to be applied to the purposes and ob- 
jects of said corporation,” and these included other 
purposes besides the support of city or county 
poor, namely, the education of the children of poor 
clergymen, and other children whom the trustees 
might deem it expedient to receive. The court 
did not think this objection necessarily fatal. The 
main corporate purpose was to support orphans 
and other friendless children, and by the act of 
the legislature the magistrates and commissioners 
of charities of the city were empowered to place 
destitute children in the care of the plaintiff, and 
the court thought that the legislature had power to 
authorize the city to provide for the burden as- 
sumed by the plaintiff and that which might be 
cast upon it under the statute by a payment of a 
gross sum, instead of keeping 2 separate account 
of the expense of supporting each child who 
might be committed or transferred, under that act. 
or of each destitute child, living in the city, who 
might be received by the plaintiff and who other- 
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wise would have become a county charge. It was 
a matter of legislative discretion to determine how 
the expense of these children should be provided 
for, or how the plaintiff should be compensated 
for bearing the part of the public burden which it 
assumed. The gross compensation, when paid to 
the plaintiff, would necessarily become its prop- 
erty and applicable to its genera! corporate pur- 
poses, and the court did not think it essential to 
the validity of such an appropriation of city money 
that the corporation to whom the payment was 
authorized should be one whose corporate powers 
were restricted to the receipt and support of c'tv 
or county poor. This case was unanimously fol- 
lowed by the Court of Appeals iti White v. Inebri- 
ates’ Home (141 N. Y. 123 [1804], the opinion of 
the court being delivered by Judge Gray. 

In the Matter of the Application of the Mayor, 
etc., of New York to Acquire Title to Certain 
Lands for Public Parks (99 N. Y. 569 [1885]), a 
serious question was presented as to whether the 
purchase of land for public parks outside of the 
corporate limits is a “city purpose.” and whether 
the creation of a debt for such purchase is for- 
bidden by the Constitution. The statute in ques- 
tion in that case authorized and required the 
acquisition and maintenance of new public parks 
by the city of New York. The importance of the 
question subjected the act to a patient and critica’ 
examination by the Court of Appeals, and that 
court rendered a full statement of the reasons upon 
which their determination was founded. The 
court held that neither in authority, nor in the 
legislative practice, nor yet in the common sense 
of the question, is there any basis for declaring 
that there can be no true and sound municipal 
purpose which reaches beyond the corporate lines. 
and that the enterprise under consideration did not 
fall under a constitutional ban because it is in part 
to be executed outside of the city limits. The 
court quoted and approved the doctrine declared 
in the prevailing opinion in the Brooklyn bridge 
case above stated, and distinctly refused to repudi- 
ate it, but on the contrary clearly and ably vindi- 
cated the doctrine outside of the authority of that 
case and on its intrinsic merits. 

In the case of Hills v. Peekskill Savings Bank 
(101 N. Y. 490 [1886]), it was held by the Court of 
Appeals, Frncn, J., giving the opinion of the 
court, that section 11 of article 8 of the Constitu- 
tion, prohibiting municipal corporations from in- 
curring indebtedness for other than county, city. 
town or village purposes, does not deprive murici- 
palities of the right to compromise a claim which 
they dispute, but which in the end they deem it 
wise and prudent to acknowledge in part and pay 
as acknowledged. and which might by judicial de- 
cision but for the compromise become a charge 
upon them to its full extent. 

The stock or fund created by the city of New 
York, and purchased and held by the commission- 





ers of its sinking fund, is not a debt against the 
city within the meaning of section 11 of article 8 
of the Constitution, which prohibits any city of 
over one hundred thousand inhabitants, whose 
present indebtedness exceeds ten per centum of 
the assessed valuation of its real estate subject to 
taxation, from becoming indebted in any further 
amount until such indebtedness shall be reduced 
within such limit. As was said by DANrortH, J. 
in Bank for Savings v. Grace (102 N. Y. 313 
[1886]), the city stocks held by the commissioners 
of the sinking fund are so circumstanced that their 
satisfaction cannot directly or indirectly involve 
taxation, and are not debts which the municipality 
can be compelled to pay. The indebtedness re- 
ferred to in the constitutional provision above 
mentioned is an indebtedness to be met in future 
by taxation. This is true, because before its pos- 
sible limit can be defined the value of the real 
estate subject thereto must be ascertained, and 
because by the express words of the provision 
water bonds issued for a fixed term are not to be 
included, but a sinking fund must be created for 
their redemption, and, finally, because the Consti- 
tution permits the issue of certificates of indebted- 
ness or revenue bonds in anticipation of and 
payable out of the taxes for the current year. A 
debt once paid has no existence, and it is impos- 
sible that taxation should be resorted to in order 
to meet a fanciful objection or an obligation which 
by redemption is in the hands of the debtor. Such 
may be the apparent, it is not the real debt. 

In the case of Town of Cherry Creek v. Becker 
(123 N. Y. 161 [1890]), it appeared that, before 
January 1, 1875, when section 11 of article 8 of the 
Constitution, prohibiting municipalities from giv- 
ing or loaning their money or credit in aid of indi- 
viduals or corporations, went into effect, commis- 
sioners representing the town had power by law to 
create an issue of town bonds in aid of a railroad 
company, unless the statute which alone conferred 
the power was itself abrogated by this section of 
the State Constitution. The bonds were actually 
delivered to the railroad company subsequent to 
the date when this constitutional prohibition went 
into effect. The commissioners and the railroad 
company agreed in writing, in conformity with the 
statute, on August 9, 1872, that when the railroad 
was finally located and constructed through the 
town the commissioners would then subscribe for 
the stock; that the company would deliver the 
same to them, and that they would issue and de- 
liver the bonds, to the amount of $44,000, to the 
company. There was also a subsequent agreement 
in writing, dated August 26, 1874, between the 
commissioners and the compary, providing for 
deposit of the stock and bonds in escrow, to be 
finally delivered upon performance by the com- 
pany of the agreement of August 9, 1872, that is, 
upon completion of the road through the town. 
Thus, when the amendment to the Constitution 
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went into effect, the bonds had been signed and 
delivered in escrow under the terms of a valid 
the faith of which the railroad 
company acted when it built the road through the 
town. The court held that the obligations of an 
existing contract can no more be impaired by an 
amendment to the Constitution of a State than by 
an act of the legislature. 


contract, upon 


It is not to be supposed 
that the amendment was intended to apply to 
such a case, even if the court had been obliged to 


hold that no delivery of the bonds by the town | 


to the railroad company was made until after the 
amendment went into effect. 

In the case of Sweet v. City of Syracuse (129 N 
Y. 316 [1891]), the water supply bonds of the city, 
which the statute in question in that case author- 
ized the board to issue, had more than twenty 
years to run, and no sinking iund was provided 
for their redemption. The plaintiff therefore con- 
tended that the act violated section 11 of article 
of the Constitution, which limiis the power of cer 
tain cities to contract debts and issue money obli- 
gations. This section forbids the creation of any 
debt by any city except for cily purposes, and it 
would seem, as was stated by the court in that case, 
that this is the only restriction which the Consti- 
tution imposes upon the power of the legislature 
te authorize cities. not containing a population of 
over one hundred thousand inhabitants, to incur 
indebtedness. No city can give any money or 
property, or loan its money or credit to or in aid 
of any individual or corporation, or become the 
ewner of stock in or bonds of such corporation. 
These prohibitions are general and applicable to 
all cities alike without regard to population. A 
further restriction upon the power to create debts 
even for city purposes, is also placed upon cities 
containing over one hundred theusand inhabitants 
which the plaintiff invoked to nullify the statute in 
question. As it was conceded that Syracuse con- 
tained less than one hundred thousand population 
and as it is obvious that bonds issued for a water 
supply are for a city purpose, the court held that 
the prohibition did not apply to the statute under 
consideration. 

The limitations of section 11 of article 8 of the 
Constitution, which went into effect on January 1 
1885, prohibiting any county containing a city of 
over one hundred thousand inhabitants, or any 
such city, from becoming indebted to an amount, 
including existing indebtedness, exceeding ten per 
centum of the assessed valuation of its real estate. 
as was decided in the case of Adams v. East River 
Savings Institution (136 N. Y. 52 [1892]), declare 
void all indebtedness created in violation thereof. 
but these limitations must be taken and understood 
distributively, and not collectively. As thus un- 
derstood, the limitation applies to two distinct 
cases: (1) A city containing over one hundred 
thousand inhabitants; (2) A county within which is 
a city containing that population. The prohibition 





| is aimed at each of these organizations, or political 
| divisions, of the State separately. 
| posed to issue additional city bonds in a city of 
| the class mentioned in the Constitution, there are 


When it is pro- 


two facts to be considered; first, the existing in- 


| debtedness of such city, and secondly, the valua- 


tion of the real estate therein. The indebtedness 
of the county of which the city forms a part does 
not play any part in the process of determining 
when the limitation is applicable, as it is wholly 
immaterial. So, also, when a county, containing a 
city of more than one hundrel thousand inhab- 
itants, desires to create an ad:litional debt, the ten 
rer centum limitation is reached until the 
county debt reaches ten per centum of the valu- 
ation of all the real estate in the county, including, 
of course, the real estate in the city which forms a 
part of the county; but in ascertaining when the 
limitation is reached in such a case, the debt of 
the city cannot be charged against the county any 
more than its proportionate share of the State debt 
or the debt of the several towns within its limits. 
The power of the county or the city, as the case 
may be, is restricted by the amornt of its own debt, 
and for the purpose of creating a disability against 
the one or the other, the debts of both cannot be 
aggregated. If, therefore, a county in the State of 
New York, containing a city of over one hundred 
thousand inhabitants, under statutory authority, 
issue bonds, and sell the same, ard the purchaser 
refuse to completé his purchase on the ground 
that the bonds are invalid because of this constitu- 
tional limitation, and if the amount of the bonds, 
including the existing indebtedness of the county, 
does not reach the prescribed limit, but does reach 
and exceed the limit if the indebtedness of the city 
containing over one hundred thousand inhabitants 
is included, in such case the bonds will be valid, 
and the purchaser will be required to perform his 
contract. 

Under the limitations of section 11 of article 8 of 
the Constitution, which were construed in the case 
last referred to, it was held by the Court of Ap- 
peals in the case of The City of Rochester v. 
Quintard (136 N. Y. 221 [1892]), that a city con- 
taining over one hundred thousand inhabitants, 
notwithstanding the restriction in this section of 
the Constitution, might still issue water supply 
bonds for a term greater than twenty years, 
namely, for fifty years, provided the amount of the 
bonds, including the existing indebtedness of the 
city, did not exceed the prescribed limit. The 
court, per Fincu, J., paraphrased the provision as 
to term of credit and as to sinking fund thus: A 
city having the prescribed population and debt ag- 
gregating the specified per centum shall not add 
to its indebtedness, except that it may issue certain 
revenue bonds, and needed water supply bonds 
running twenty years and accompanied by a sink- 
ing fund. The court stated, however, that there is 
no restriction as it respects city purposes put upon 
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252 





THE ALBANY LAW JOURNAL. 





cities having the requisite population, except where 
their debt has already reached the maximum limit, 
or has grown so near it that the new debt pro- 
posed to be created would cross the fixed boun- 
dary and exceed the permitted amount. Judge 
FincH explained the obvious theory of the consti- 
tutional provision by saying that the smaller cities 
of the State needed but one restraint, and that 
relating to the purpose and occasion of their in- 
debtedness and not to its amount. Such cities 
were not likely with their smaller necessities to 
make large loans and contract heavy debts, and s» 
were left without restriction tpon amounts or 
terms save such as the citizens might themselves 
impose. But the larger cities, with their greater 
needs and the pressure of much more numerous 
non-taxpayers, and their swarm of claimants on 
the public treasury, did need restraint, not only as 
to the purposes of the municipal indebtedness, but 
as to its amount, and so the restriction in that 
respect also was imposed; and yet to prevent a 
greater evil which might result, and open the door 
to a necessity of the gravest character, it was en- 
acted that even that restraint should not bar the 
further issue of bonds for a water supply; but since 
these would add to a debt already crowded to the 
extreme limit of prudence and safety, it was pro- 
vided that such added debt should run for a mod- 
erate term of credit, and be guarded by a sinking 
fund so as to reduce to the lowest reasonable 
point the continuance and ménace of the debt 
already too large. The city which availed itself of 
the exceptional permission could do so only upon 
the conditions which were attached with a view to 
making the added debt as little harmful as possible 
Of course the line between the smaller and the 
larger cities, those which did not and those which 
did call for a limit of permitted debt, had to be 
drawn somewhat arbitrarily, and was fixed at a 
population of one hundred thousand inhabitants as 
the most reasonable test capable of application. 

In the case of The Sun Publishing Company v. 
The Mayor (152 N. Y. 257 [18071), which was an 
action to restrain the rapid transit commissioners 
and certain officers of the city of New York from 
incurring any debt or obligation of the city under 
the rapid transit acts. it was claimed that these 
acts, authorizing cities of over one million imhab- 
itants to construct railroads therein which should 
be deemed public highways, at their own expense, 
if so determined by a majority of the electors, and 
to issue bonds in payment therefor, were violative 
of the Constitution. in that the construction by the 
city of the proposed railroad. as authorized by the 
said acts, under the streets through the main por- 
tions of the city. was not a city purpose within the 
meaning of section 10 of article 8 of the Constitu- 
tion, prohibiting cities from incurring indebted- 
ness except for city purposes. The constitutional 


question thus presented was acknowledged to be 
of grave importance, far reaching in consequences 





and not free from difficulty. The court, per 
Haicut, J., gave to their consideration careful 
study and serious reflection, with a view to reach- 
ing a result that would afford the necessary relief 
to the city, and at the same time preserve the gen- 
eral policy of our system of government. The 
court thought that a definition of a city purpose 
might not be possible, in view of the fact that 
reasons might arise which courts are unable to 
foresee or consider. But, speaking generally, the 
court thought that the purpose must be necessary 
for the common good and general welfare of the 
people of the municipality, sanctioned by its citi- 
zens, public in character, and authorized by the 
legislature. The court stated that common high- 
ways are clearly within the provisions of the Con- 
stitution for a city purpose, and that railroads are 
highways constructed for the same purpose as 
common highways; and, considering the question 
independently of the statute which they deemed 
conclusive of the question, the court held that rail- 
roads are necessary for the common welfare of the 
people, required for their use, public in character, 
and authorized by the legislature, and when con- 
structed and owned by the city were for a city 
purpose within the purview of the Constitution. 
The court also held that the acts in question did 
not require the city to loan its credit to or in aid 
of any individual, association or corporation, and 
that the provision of the Constitution in that re- 
spect does not prohibit municipalities from con- 
structing their own roads and pay therefor when 
authorized by the legislature, and does not apply 
to a railroad constructed or owned by a munici- 
pality. Judge O’Brien, with whom Vany, J., 
agreed, failed to concur in the judgment in this 
case, because, as they thought, it opened the door 
for a revival of the abuses that grew out of the 
exercise by municipalities of the power to issue 
bonds and use their credit and funds for the con- 
struction of railroads. 

In 1892 the legislature of the State of New York 
passed an act purporting to empower and direct 
the supervisors of the several counties upon a 
petition of a majority of the taxpayers to raise by 
way of taxation the money needed to pay any 
drafted man who served personally in the Civil 
War, or paid commutation money, or to the heirs 
of any such man, the sum of $300, with interest 
thereon for a period of about thirty years. In the 
case of Bush v. Board of Supervisors (159 N. Y. 
212 [1899]), it was unanimously held, per curiam, 
that the courts below were right in deciding that 
the statute was violative of section ro of article 8 
of the Constitution, forbidding counties and towns 
to give money to individuals, or incur indebtedness 
except for county and town purposes. 

Notice is now being published by the secretary 
of state, in accordance with the Constitution, that 
at the general election to be held in the State of 
New York on November 7 next there is to be sub- 
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mitted to the people, in accordance with the elec- 
tion law, for the purpose of voting thereon, an 
amendment to section 10 of article 8 of the present 
Constitution of 1894, above quoted. That section 
as now in force provides, among other things, as 
icllows: “ Whenever hereafter the boundaries of 
any city shall become the same as those of a 
county, the power of the county to become in- 
debted shall cease, but the debt of the county at 
that time existing shall not be included as a part 
of the city debt.” It is proposed to strike out that 
provision and insert in its place the following: 
* Whenever the boundaries of any city are the 
same as those of a county, or when any city shal. 
include within its boundaries more than one 
county, the power of any county wholly included 
within such city to become indebted shall cease, 
but the debt of the county, heretofore existing, 
shall not, for the purposes of this section, be reck- 
oned as a part of the city debt.” Before the taking 
effect of the Greater New York charter, the bcun- 
daries of the city of New York were the same as 
those of the county of New York, and therefore 
this provision of the Constitution then applied to 
the city of New York. Since the taking effect of 
the Greater New York charter, however, the 
boundaries of the city of New York are no longer 
the same as those of the county of New York, 
but the new city includes within its boundaries 
more than one county, namely, the counties of 
New York, Kings, and Richmond, and part of the 
county of Queens, and hence this provision of 
the Constitution does not apply to the present city 
ct New York, as constituted by the Greater New 
York charter. The purpose of the proposed 
amendment, therefore, is to make applicable to 
the present city of New York, as constituted by the 
(Greater New York charter, this provision of sec- 
tion 10 of article 8 of the present Constitution of 
1894. It was the belief of the Greater New York 
charter commissioners, who proposed this amend- 
ment, that the Constitution of the State should be 
thus amended in order to put an end definitely 
and permanently to all danger of conflict between 
city and county government in a city including 
within its limits one or more counties. As above 
stated, the Constitution already puts an end to 
such conflict in the case of a city that is cotermi- 
nous with a county. 
Lucius LAMAR. 
195 Broapway, New York, October, 1899. 





Attorney Vincent K. Keesey, the oldest member 
oi the York county (Pa.) bar, who died a few days 
ago, had an experience that probably no cther 
lawyer in Pennsylvania can rightfully claim. Dur- 
ing the fifty-five years Mr. Keesey practiced h's 
profession in the same office in which he studied 
its principles with Judge Robert J. Fisher. 





CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS. 


Lyman D. Brewster, President, Danbury, Conn. 
D. L. Wirnineton, Vice-President, San Diego, 


Cal. 
ALBERT B. HENSCHEL, Secretary, 214 Broadway 
New York. 


J. Moss Ives, Assistant Secretary, Danbury, Conn. 





| geneetnigne as it is intended to make the ninth 

annual report of the conference somewhat 
more iull and elaborate than has hitherto been 
attempted, and as it will take some months for its 
preparation, it was voted, on motion of Mr. Lewis 
N. Dembitz, of Kentucky, that the acts prepared 
on divorce considered at that conference, with a 
brief statement of the reasons therefor, be at once 
prepared and sent by the committee to all the 
commissioners. 

At the ninth annual conference of Commission- 
ers on Uniform State Laws, held at Buffalo on the 
25th, 26th and 28th days of August, 1899, the time 
ci the conference was exclusively taken up with 
the question of uniformity in the divorce laws of 
the various States. In most of the States creating 
commissions this is the first subject the com- 
missioners are instructed to consider. Its consid- 
eration previously had been necessarily deferred 
until a sufficient number of States was represented 
to obtain the views and knowledge of commis- 
sioners from all parts of the Union. Of the two 
bills submitted herewith it is first to be noticed 
that the Act on Divorce Procedure is the carefully 
studied result of the three days’ conference, after 
going over the draft reported by the committee 
on divorce. It goes over for final action another 
year, as is usual with all the recommendations of 
the conference, that it may be submitted to the 
commissioners who were not present at the meet- 
ing. Of course it is subject to change at the next 
conference, if found unadapted in expression to the 
jurisdictions not represented at Buffalo. Other- 
wise it is put out as a finished bill, embodying the 
decision of the conference on that branch of the 
subject. 

It hardly needs saying that this uniform law on 
divorce procedure, if generally adopted, seemed to 
the commissioners, adapted to prevent in some 
degree migratory divorces by which the laws of 
cone State are practically nullified by a temporary 
residence in another State, to render less easy 
frauds on the courts, to give the respondent fuller 
opportunity of defense, and especially to make the 
final effect of a divorce the same all over the 
Union. 

On the other hand, the proposed bill on the 
causes of divorce has not in any sense been 


adopted or passed upon by the commissioners, but 
is simply the report of the committee on divorce 
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presented by them for consideration, and, afier a 
slight discussion, continued over to the next meet- 
ing tor turther action. 

ithe committee reported that the five causes 
enumerated in the bili are at present the specsneu 
existing causes in about lorty States. Deverai 
other causes referring to conaitions at or beiore 
Marriage are, Ol course, noi enumerated in a bil 
reierring only to causes arising after marriage. 

With the exception of * omnibus clauses,’ such 
as those allowing divorce for “ any reasons satis- 
factory to the court” or “for any cause defeating 
the purposes of the marriage relation,” this is now 
the law substantially in a great majority of the 
States. The committee believed that these * om- 
nibus clauses” were not only liable to abuse, but 
gave the court a latitude ot discretion unjust to 
respondents and incompatible with the theory of a 
government by fixed laws. The two States which 
occupy the anomalous position of recognizing but 
one cause or no causes for absolute divorce would 
probably be unaffected by the bili except as their 
citizens were divorced in other States. 

It is especially and urgently requested that ail 
the commissioners not present at the Buffalo meet- 
ing, and all committees on uniform State laws, 
send a statement of their views on the proposed 
bills to the assistant secretary, and, in particular, 
(1) whether the act of procedure is constitutional 
in their States, or (2) properly phrased to corre- 
spond with their statutory methods, and (3) 
whether it is advisable to recommend a bill on 
causes of divorce. 

Lewis N. DEmBITz, 
E. Burritt SMitru, 
Davip L. WITHINGTON, 
Committee on Publication. 
August 31, 1899. 


The bills are as follows: 


An Act to Establish a Law Uniform with the 
Laws of Other States Relative to Divorce 
Procedure and Divorce from the Bond of 
Marriage. 


Be it enacted, etc. 

Section 1. No divorce shall be granted for any 
cause arising prior to the residence of the peti- 
tioner or defendant in this State which was not a 
ground for divorce in the State where the cause 
arose. 

Section 2. No person shall be entitled to a 
divorce for any cause arising in this State who has 
not had actual residence in this State for at least 
one year next before bringing suit for divorce, 
with a bona fide intention of making this State his 
or her permanent home. 

Section 3. No person shall be entitled to a 
divorce for any cause arising out of this State un- 
less the petitioner or defendant shall have resided 





within this State for at least twe years next beiore 
bringiig suit tor divorce, with a cena nde intention 
Ol llaking this State his or her permanent home. 

DECTION 4. INO person shal be entitled to 
divorce unless the defendant shall have been per- 
somauy served with process, if within this State, or 
with personal notice duiy authenticated, if out ot 
this State, or unless the deiendant shail have en- 
tered an appearance in the case; but if it shail 
appear to the satistaction of the court that the 
petitioner does not know the address nor the resi- 
dence ol the defendant, and has not been able to 
ascertain either, alter reasonabie and due inquiry 
and search continued for one year, the court or 
judge in vacation may authorize notice by publi- 
cation of the pendency of the petition for divorce 
tv be given in manner provided by law. 

Section 5. No divorce shail be granted sclely 
upon default, nor solely upon admissions by the 
pieadings, nor except upon trial before the court 
in open session. 

Section 6. After divorce either party may marry 
again, but in cases where notice has been given 
by publication only, and the defendant has not 
appeared, no decree for divorce shali become final 
cr operative until six months alter trial and de- 
cision. 

SecTION 7. Wherever the word “ divorce” oc- 
curs in this act it shall be deemed to mean divorce 
i1om the bond of marriage. 





Av Act to Establish a Law Uniform with the 
Laws of Other States Relative to Divorce. 

Divorce from the bond of marriage shall be 
granted for the following causes arising after 
marriage: Adultery, extreme cruelty, habitual 
drunkenness or the confirmed habit of intoxica- 
tion, whether arising from the use of alcoholic 
drinks or of drugs; conviction of felony, with sen- 
tence of imprisonment to a State prison or peni- 
tentiary; and continuous desertion for at least 
years. 

Divorce from the bond of marriage shall not be 
granted for any other cause arising after marriage. 





— Ee 


FAULTS THAT WEAKEN THE LAW. 
i is a long time since Hamlet enumerated 

among the calamities of life which seem to 
justify suicide “the law’s delay.” Ambassador 
Joseph H. Choate, in a recent letter to the Ameri- 
can Bar Association, said: “The law’s delays, 
which seem to be constantly on the increase, may 
well engage the attention of this association.” 
From the melancholy Dane to the cheerful 
American ambassador things have not improved. 
And yet the calamity of the law’s delay is one that 
man has invented and brought upon himself. 
Like most of Hamlet’s troubles, it arises out of 
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the relations of men with each other. It is not a 
natural operation like the blasting lightning or the 
killing frost or earthquake’s shock or tempest’s 
rage. Man, who first made law, made or suffered 
what seem now its inevitable delays. 

The reign of law seems to be one of man’s dis- 
appointments. When men lived free in the prim- 
woods they yielded a portion of their 
individual liberties in order to live together in a 
community and be governed by a common rule. 
The regulations were doubtless simple and just 
enough at first, but in a little while laws multi- 
plied and their meaning and intent became a mat- 
ter of dispute, and then men began to pass laws 
and adopt forms to hinder the operation of the 
laws they had already enacted. 

The very language vf the law, intended for the 
understanding and the use of all, became tor- 
tuous, redundant, involved, pedantic and unintel- 
ligible. A legal statement came to be made in a 
bewildering fashion unknown in any other form 
statement. The simple affirmation that A, 
killed H. with a butcher knife early became too 
clear and definite for the purpose of the law, and 
it was necessary to set out that the said A. did 
not only kill the said B., but that he did cut, carve, 
lacerate, maim, wound, scratch and make a hole 
in the said B. at the same time and place herein- 
before mentioned, with one certain butcher knife 
of the value of 50 cents. This jargon in time be- 
came sacred. It grew to be an object of rever- 
ence and was deemed necessary to the sanctions 
of the law and the maintenance of the justice it 
really hindered and obscured. No_ instrument 
was considered good in law unless couched in this 
senseless and complicated phraseology and this 
superstition became an early and fruitful source 
of the law’s delay. 

With this multiplication of words came a corre- 
sponding extension of forms of procedure, of 
methods of “how not to do it.” Every statute 
ends with “if” or “ but.” The laws under which 
a street may be opened or any other public im- 
provement made necessary to the comfort, health 
and happiness of from 10,000 to 100,000 people 
also provide the means whereby one stingy, unen- 
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terprising and mulish citizen may legally delay 
indefinitely the prosecution of the work and entail 
heavy costs upon those who favor it. 

So able and learned a lawyer as Chauncey 
Depew tells his brethren of the profession that 
this evil, this wrestling of the law from its pur- 
pose of maintaining justice among men, is in- 
creasing. The multiplication of courts multiplies 
decisions and decisions differ. Diversity of tri- 
bunals leads to diversity of interpretation. The 
practice of the law is shifted from a matter of 
principle to one of precedents. Much remains to 
be done before the law can be looked upon by the 
people as the perfection of wisdom or the sure 
defense of justice. — Kansas City Star. 








Legal Laughs. 


“What is the woman’s offense?” 

“She threw a brick at a neighbor woman, your 
honor, and hit a man standing behind her.” 

“ The man is guilty of contributory negligence. 
Ii he hadn’t been an idiot he would have stood in 
front of her. Case is dismissed.’ — Cleveland 
Plain Dealer. 


When the Hon. Thomas B. Reed appeared in 
the Supreme Court of the United States on Mon- 
day for the purpose of making a formal motion, 
he was the subject of congratulation and some 
pleasant banter in which the members of that 
dignified bar sometimes indulge. And when it be- 
came known that the court could not transact any 
business whatever on account of the failure of a 
quorum being present and in attendance, a ven- 
erable ex-member of congress, familiar with the 
ex-speaker’s methods, turned to him and said sotto 
voce, “Mr. Speaker, don’t you think you could 
count a quorum?” to which a playful smile was 
the only response. — Washington Law Reporter. 


Legal Botes. 





Last week occurred the last of the numerous 
executions that have made Newgate prison, in 
London, historical. Hereafter all hangings will 
take place in Wandsworth jail, London, and New- 
gate will be replaced by a new criminal court 
building. 


The Virginia Court of Appeals has just granted 
an appeal in the suit of S. F. Baughman and others 
against S. H. Hansbrough, trustee for Clark Max- 
well, the outcome of which will be watched with 
interest, not only on account of the amount of 
money involved, which is $60,000, but also because 
of the question at issue. In the Corporation Court 
oi this city, some time ago, Judge W. M. Atkinson, 
decreed that a spendthrift trust was valid, and that 
the income of the trust estate scttled upon Clark 
Maxwell, which is being attacked by creditors in 
this suit, could be enjoyed by him, but that he 
should not have power to dispose of the estate, or 
in any way render it liable for his debts, and that 
no creditor should subject the estate to the pay- 
ment of any debt. Maxwell’s creditors appealed 
from Judge Atkinson's decision, with the result 
that the case will be heard by the Supreme Court 
of the State. The question of spendthrift trust 
settlements has never been decided in Virginia. 
It is a very important decision, because there are 
many fathers and other relatives who desire to 
settle upon an incompetent and spendthrift person 
an estate for his support, and it is necessary to 
know whether such settlement can be made so that 
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it will stand secure against the improvidence oi 
the beneticiary and the attacks o1 creditors, thus 
carrying into ettect the purpose of the benezactor, 
who desires to give his money for the permanent 
support of an incapable re:aiive. — Winchester, 
Va., Correspondence Baltimore Sun, September 
27. 
The late Judge Charles P. Daly, of New York, 
was the president of the American Geographical 
Society and was an honorary member oi the Brit- 
ish, German and Russian societies. He knew 
Alexander von Humboldt, who once said of lim: 
“Few men have leit upon me such an impression 
of high intelligence on subjects of universal inier- 
est and in the judgment oi apparentiy opposite 
directions of character among the nations that in- 
habit the ever-narrowing Atlantic basin. Add to 
this, what is very uncommon in an American, and 
still more uncommon in the practical life of a 
greatly occupied magistrate, that this man of high 
character and intellect is not wanting in a lively 
interest for the fine arts and even for poetry. [| 
have led him from conversations on slavery, Mor- 
monism and Canadian feudalism to the question so 
important to me — whether anything can be ex- 
pected from the elegant literature of a nation of 
which the noblest productions have their root in a 
foreign country.” When the war of the rebellion 
began Judge Daly was a Union Democrat, and he 
spoke eloquently in public in defense of the integ- 
rity of the Union. He was frequently in consul- 
tation with President Lincoln and members of his 
cabinet, who oiten sought his legal advice, and 
generally acted upon it. A few evenings after the 
seizure of Mason and Slidell, the confederate com- 
missioners to England, Judge Daly was dining 
with Chief Justice Chase, when the question of the 
right to take these two men from a British vessel 
was discussed. The popular feeling was strongly 
against giving the rebel ambassadors up on the 
demand of England. Judge Daly was asked by 
Chief Justice Chase for his opinion, and he said: 
“IT think we shall have to surrender them. Their 
seizure would be perfectly justifiable under the 
English law but not under our own. I think that 
our cases are against us.” Secretary Seward 
agreed with Judge Daly’s view, and surrendered 
Mason and Slidell. 





Bew Books and Rew Editions. 
Review of the Constitution of the United States, 
Including Changes by Interpretation and 
Amendment, for Lawyers and Those Not 
Learned in the Law. By W. G. Bullitt, of the 
Frankfort, Ky., Bar. Cincinnati: The Robert 
Clarke Co., 1899. 
In this work of 350 pages the author has, by 
means of careful study and patient investigation, 








sought to throw additional light upon that great 
instrument which has long beer the admiration of 
the civilized world. Throughout he has endeay- 
ored to give to each provision the meaning and 
functions it was intended to pericrm by the con- 
vention that made the Constitution, and the con- 
struction given by the several departments of the 
United States, and the interpretation as advocated 
by the two great political parties, so that the 
reader may have the benefit of cach interpretation. 
The class of powers relating to the form and char- 
acter of the government of the United States, and 
its relations to the State and the people, are ex- 
tensively and minutely shown, together with the 
conilicting interpretations by cither of the three 
departments. The work, which is written in plain, 
terse English, avoiding all unnecessary technical- 
ities, cannot fail to prove of substantial and lasting 
value to every student of the Constitution, to 
whom we unreservedly recominend it as a valu 
able aid in arriving at correct conciusions on many 
disputed constitutional questions. 


The Clerks’ and Conveyancers’ Assistant. By 
Benj. V. Abbott and Austin Abbott. Second 
Edition, revised and enlarged, by Clarence FI. 
Birdseye. New York: Baker, Voorhis & Co., 
1899. 

This work, originally published in 1866, has long 
been a standard book of forms for conveyances, 
deeds, leases, wills and other legal documents. 
Mr. Birdseye, whose thorough qualification for 
the work is undisputed, has now revised and en- 
larged the entire work, adding many new and 
valuable forms. An idea of its scope may be ob- 
tained from the fact that it is divided into sixty- 
nine chapters and contains over 1,500 forms, 
including now for the first time those respecting 
corporate agreements, mortgages, leases, etc., 
which are based upon papers drawn and passed 
upon in actual experience, rendering the book 
preéminently practical. Where the law or forms 
vary in different States, forms and notes appro- 
priate to each State are given. In addition, the 
index is very complete. As a guide for lawyers, 
public officers, business men, and others who have 
occasion to draw up such instruments, the work 
is invaluable. 
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BOOKS AND PAMPHLETS RECEIVED. 





Report of the Eleventh Annual Meeting of the 
Virginia Bar Association, held at Hot Springs, 
Va., August Ist, 2d and 3d, 189g. Edited by Eu- 
gene C. Massie, Secretary of the Richmond Bar. 


In Re Shakespeare’s Legal Acquirements. 
Notes by an Unbeliever Therein. By William C. 
Devecmon, Esq., A. M., of the Maryland Bar (a 
member of the Shakespeare Society of New York). 








